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7KH�DERYH�FDSWLRQHG�PDWWHUV�FDPH�EHIRUH�WKH�+RQRUDEOH�/HRQDUGR�&DVWUR��&KLHI�-XGJH�RI�

WKH� 6HFRQG� -XGLFLDO� 'LVWULFW�� RQ� 'HFHPEHU� ���� ������ IRU� KHDULQJ� RQ� &RQWHVWHHV¶� 0RWLRQV� WR�

'LVPLVV�� � 6XVDQ� 6KRJUHQ� 6PLWK�� (VT��� DSSHDUHG� RQ� EHKDOI� RI� 3HWLWLRQHUV�&RQWHVWDQWV�

�³&RQWHVWDQWV´����1DWKDQ�+DUWVKRUQ��$VVLVWDQW�0LQQHVRWD�$WWRUQH\�*HQHUDO��DSSHDUHG�RQ�EHKDOI�RI�

5HVSRQGHQW�&RQWHVWHH�0LQQHVRWD�6HFUHWDU\�RI�6WDWH�6WHYH�6LPRQ��³&RQWHVWHH´�RU�³6HFUHWDU\´���

DQG� $EKD� .KDQQD�� (VT��� DSSHDUHG� RQ� EHKDOI� RI� 5HVSRQGHQWV�&RQWHVWHHV� $QJLH� &UDLJ�� 'HDQ�

3KLOOLSV��%HWW\�0F&ROOXP��DQG�,OKDQ�2PDU��FROOHFWLYHO\��³&RQWHVWHHV´����7KLV�&RXUW�KDYLQJ�LVVXHG�

DQ�2UGHU�JUDQWLQJ�&RQWHVWHHV¶�0RWLRQV�WR�'LVPLVV��QRZ�LVVXHV�WKH�IROORZLQJ�ILQGLQJV�RI�IDFW�DQG�

FRQFOXVLRQV�RI�ODZ�LQ�VXSSRUW�RI�WKH�GLVPLVVDOV��

),1',1*6�2)�)$&7�

&RQWHVWDQWV� ILOHG�� LQ�5DPVH\�&RXQW\�'LVWULFW�&RXUW��1RWLFHV�RI�(OHFWLRQ�&RQWHVWV�XQGHU�

0LQQ�� 6WDW�� �� �������� HW� VHT��� RQ�'HFHPEHU� ��� ������ FKDOOHQJLQJ� WKH� VXFFHVVIXO� FDQGLGDWHV� LQ�

0LQQHVRWD¶V�6HFRQG��7KLUG��)RXUWK�DQG�)LIWK�&RQJUHVVLRQDO�'LVWULFWV��WKH�³'LVWULFWV´����,Q�DGGLWLRQ�

WR� QDPLQJ� WKH� VXFFHVVIXO� FDQGLGDWHV� DV� FRQWHVWHH� LQ� HDFK� RI� WKH� DERYH�FDSWLRQHG� PDWWHUV��

&RQWHVWDQWV�QDPHG�WKH�6HFUHWDU\�DV�D�FRQWHVWHH�LQ�HDFK�FDVH���2Q�'HFHPEHU����������&RQWHVWDQWV�
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SURSHUO\�VHUYHG�WKH�6HFUHWDU\�ZLWK�QRWLFHV�RI�FRQWHVW�RI�WKH�HOHFWLRQV�IRU�8�6��5HSUHVHQWDWLYHV�IRU�

WKH� 'LVWULFWV�� � 2Q� 1RYHPEHU� ���� ������ WKH� 6WDWH� &DQYDVVLQJ� %RDUG� FHUWLILHG� WKDW� 8�6��

5HSUHVHQWDWLYHV�&UDLJ��3KLOOLSV��0F&XOOXP��DQG�2PDU�UHFHLYHG�PRUH�YRWHV�WKDQ�WKHLU�RSSRQHQWV�����

2Q�'HFHPEHU����������FRXQVHO�IRU�&RQWHVWDQWV�LQ�&DVH�1XPEHU����&9����������ILOHG�DQ�

$IILGDYLW� RI� $WWHPSWHG� 6HUYLFH� GHFODULQJ�� XQGHU� SHQDOW\� RI� SHUMXU\�� ³WKDW� RQ� WKH� �VW� GD\� RI�

'HFHPEHU�������>VKH@�DWWHPSWHG�WR�PDNH�SHUVRQDO�VHUYLFH�������XSRQ�&UDLJ�´��,Q�WKH�VDPH�DIILGDYLW��

6KRJUHQ� 6PLWK� GHFODUHV� WKDW� VKH� VHQW� E\� FHUWLILHG�PDLO� D� FRS\� RI� &RQWHVWDQW¶V� 6XPPRQV� DQG�

&RPSODLQW� WR�&UDLJ�� � 7KHUH�ZDV� QR� SURRI� RI� FHUWLILHG�PDLO� DWWDFKHG� WR� WKH� DIILGDYLW�� EXW�PRUH�

LPSRUWDQWO\��6KRJUHQ�6PLWK�IDLOHG�WR�LQFOXGH�LQ�WKH�DIILGDYLW�DQ\�GHFODUDWLRQ�DV�WR�ZKHQ�WKH�PDLOLQJ�

PD\�KDYH�RFFXUUHG���&RQWHVWDQWV¶�FRXQVHO�IXUWKHU�GHFODUHG�WKDW�DQ�DGGLWLRQDO�DIILGDYLW�ZRXOG�EH�

ILOHG�ZLWK�WKH�FRXUW�LQGLFDWLQJ�ZKHQ�SHUVRQDO�VHUYLFH�ZDV�DWWHPSWHG�E\�DQ�XQLQWHUHVWHG�WKLUG�SDUW\��

QR� VXFK�DIILGDYLW�ZDV� HYHU� ILOHG�ZLWK� WKH� FRXUW�� �6LPLODU� DIILGDYLWV�� VDQV� WKH�XQLQWHUHVWHG�SDUW\�

GHFODUDWLRQ��ZHUH�VLJQHG�DQG�ILOHG�LQ�HDFK�RI�WKH�RWKHU�WKUHH�FDVHV�RQ�'HFHPEHU��WK�RU��WK�RI���������

&RQWHVWDQWV�GR�QRW�GLVSXWH��DQG�LQ�IDFW�FRQFHGH�LQ�WKHLU�UHVSRQVHV�DQG�RUDO�DUJXPHQWV��WKDW�

RWKHU� WKDQ�WKH�6HFUHWDU\��QRQH�RI�WKH�&RQWHVWHHV�ZHUH�SHUVRQDOO\�VHUYHG�E\�'HFHPEHU����������

WKHUHE\�HIIHFWLYHO\�DGPLWWLQJ�WKHLU�IDLOXUH�WR�FRPSO\�ZLWK�WKH�ILOLQJ�DQG�VHUYLFH�UHTXLUHPHQWV�RI�

&KDSWHU�������$GGLWLRQDOO\��&RQWHVWDQWV�GR�QRW�GLVSXWH��DQG�FRQFHGH�LQ�WKHLU�UHVSRQVHV�DQG�RUDO�

DUJXPHQWV�� WKDW� 5HSUHVHQWDWLYHV� &UDLJ�� 3KLOOLSV�� DQG� 2PDU� UHVLGH� RXWVLGH� RI� 5DPVH\� &RXQW\���

)LQDOO\�� &RQWHVWDQWV� GR� QRW� GLVSXWH�� DQG� WKLV� &RXUW� WDNHV� MXGLFLDO� QRWLFH� RI�� WKH� IDFW� WKDW� WKH�

6HFUHWDU\�ZDV�QRW�D�FDQGLGDWH�LQ�DQ\�RI�WKH�HOHFWLRQV�FRQWHVWHG�LQ�WKHVH�DFWLRQV��

�

�

������������������������������������������������������
�� 6HH� 0LQQHVRWD� 6WDWH� &DQYDVVLQJ� 5HSRUW�� 0LQQ�� 6HF¶\� RI� 6WDWH� ��� �1RY�� ���� �������
KWWSV���RIILFLDOGRFXPHQWV�VRV�VWDWH�PQ�XV�)LOHV�*HW'RFXPHQW�����������
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&21&/86,216�2)�/$:�

7KH�6HFUHWDU\�

³6XEMHFW�PDWWHU�MXULVGLFWLRQ�LV�WKH�FRXUW¶V�DXWKRULW\�WR�KHDU�WKH�W\SH�RI�GLVSXWH�DW�LVVXH�DQG�

WR�JUDQW�WKH�W\SH�RI�UHOLHI�VRXJKW�´��6HHKXV�Y��%RU�6RQ�&RQVWU���,QF�������1�:��G�����������0LQQ��

��������:KHWKHU�VXEMHFW�PDWWHU�MXULVGLFWLRQ�H[LVWV�LV�D�TXHVWLRQ�RI�ODZ���&HQWUD�+RPHV��//&�Y��&LW\�

RI�1RUZRRG�<RXQJ�$P�������1�:��G�����������0LQQ��&W��$SS����������6XEMHFW�PDWWHU�MXULVGLFWLRQ�

FDQQRW�EH�FRQIHUUHG�E\�FRQVHQW�RI�WKH�SDUWLHV��QRU�FDQ�ODFN�RI�VXFK�MXULVGLFWLRQ�EH�ZDLYHG���7LVFKHU�

Y��+RXV��	�5HGHY��$XWK��RI�&DPEULGJH������1�:��G�����������0LQQ���������FLWLQJ�0LQQ��5��&LY��

3��������F���� �2Q�D�PRWLRQ�XQGHU�0LQQ��5��&LY��3������ IDFWXDO�DOOHJDWLRQV� LQ� WKH�FRPSODLQW�DUH�

HQWLWOHG� WR� VRPH� GHIHUHQFH�� %DKU� Y�� &DSHOOD� 8QLY�������1�:��G�������� �0LQQ�� ������� � /HJDO�

FRQFOXVLRQV��KRZHYHU��DUH�HQWLWOHG�WR�QR�GHIHUHQFH��+HEHUW�Y��&LW\�RI�)LIW\�/DNHV������1�:��G������

�����0LQQ���������

0LQQHVRWD� FRXUWV¶� MXULVGLFWLRQ� RYHU� HOHFWLRQ� FRQWHVWV� LV� ³VROHO\� VWDWXWRU\�´� �0RXOWRQ� Y��

0HZWRQ������1�:��G�����������0LQQ����������$V�D�UHVXOW��VWDWH�FRXUWV�DUH�³SRZHUOHVV�WR�HQWHUWDLQ�

VXFK� SURFHHGLQJV´� H[FHSW� WR� WKH� H[WHQW� WKDW� WKH� FRQWHVWDQW� EULQJV� WKHP�ZLWKLQ� WKH� OLPLWDWLRQV�

SURYLGHG�E\�WKH�FRQWHVW�VWDWXWH���&KULVWHQVRQ�Y��$OOHQ������1�:��G���������0LQQ����������&KDSWHU�

����JRYHUQV�HOHFWLRQ�FRQWHVWV�DQG�VWULFWO\�OLPLWV�WKH�LQGLYLGXDOV�ZKR�FDQ�EH�QDPHG�DV�FRQWHVWHH�WR�

D�FRQWHVW���6HH�0LQQ��6WDW�������������VXEG�������������³,Q�DOO�FRQWHVWV�UHODWLQJ�WR�WKH�QRPLQDWLRQ�

RU� HOHFWLRQ� RI� D� FDQGLGDWH�� WKH� QRWLFH� RI� FRQWHVW� PXVW� EH� VHUYHG� RQ� WKH� FDQGLGDWH� ZKR� LV� WKH�

FRQWHVWHH�´��,G���HPSKDVLV�DGGHG����$FFRUGLQJO\��LQ�VXFK�FRQWHVWV��RQO\�D�FDQGLGDWH�PD\�EH�QDPHG�

DV�WKH�FRQWHVWHH��

+DYLQJ�IRXQG�WKDW�WKH�6HFUHWDU\�ZDV�QRW�D�FDQGLGDWH�ZKRVH�HOHFWLRQ�ZDV�EHLQJ�FRQWHVWHG��

WKH� VWDWXWH� RQO\� SHUPLWV� WKH�6HFUHWDU\� WR� EH� QDPHG� DV� D� FRQWHVWHH� ³>L@I� WKH� FRQWHVW� UHODWHV� WR� D�
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FRQVWLWXWLRQDO�DPHQGPHQW�´��,G�� �$Q\�FRQWHVW�ILOHG�DJDLQVW�WKH�6HFUHWDU\�WKDW�GRHV�QRW�ILW�ZLWKLQ�

WKLV�OLPLWDWLRQ�PXVW�EH�GLVPLVVHG�DV�WR�WKH�6HFUHWDU\���,Q�UH�&RQWHVW�RI�*HQHUDO�(OHFWLRQ�+HOG�RQ�

1RYHPEHU� ��� ������ IRU� WKH� 3XUSRVH� RI� (OHFWLQJ� D� 8QLWHG� 6WDWHV� 6HQDWRU� IURP� WKH� 6WDWH� RI�

0LQQHVRWD��1R�����&9����������2UGHU�DW������5DPVH\�&W\��'LVW��&W��'HF�������������³�����8�6��

6HQDWH�&RQWHVW´���DSSHDO�GLVPLVVHG��1R��$���������0LQQ��-DQ�������������

%HFDXVH�QR� FRQVWLWXWLRQDO� DPHQGPHQW�ZDV�RQ� WKH������JHQHUDO� HOHFWLRQ� EDOORW�� DQG� WKH�

&RQWHVWDQWV�GR�QRW�DVVHUW�WKDW�WKH�6HFUHWDU\�ZDV�D�FDQGLGDWH�IRU�HOHFWLRQ�LQ�������IRU�KH�LQ�IDFW�ZDV�

QRW��� WKLV� &RXUW� ODFNV� VXEMHFW�PDWWHU� MXULVGLFWLRQ� RYHU� WKHVH� FRQWHVWV� LQVRIDU� DV� WKHLU� DWWHPSWHG�

LQFOXVLRQ�RI�WKH�6HFUHWDU\�DV�D�FRQWHVWHH���7KHVH�HOHFWLRQ�FRQWHVWV�PXVW�WKHUHIRUH�EH�GLVPLVVHG�DV�

WR�WKH�6HFUHWDU\���

5HSUHVHQWDWLYHV�&UDLJ��3KLOOLSV��DQG�2PDU�

³%HFDXVH�WKH�ULJKW�WR�FRQWHVW�DQ�HOHFWLRQ�LV�SXUHO\�VWDWXWRU\��WKH�SURYLVLRQV�RI� WKH�VWDWXWH�

UHODWLQJ�WR�WKH�ILOLQJ�DQG�VHUYLQJ�RI�QRWLFH�RI�FRQWHVW�PXVW�EH�VWULFWO\�IROORZHG�LI�WKH�FRXUW�LV�WR�

DFTXLUH�MXULVGLFWLRQ�´��/HEHQV�Y��+DUEHFN������1�:��G�����������0LQQ���������SHU�FXULDP���VHH�

DOVR�&KULVWHQVRQ������1�:��G�DW�����H[SODLQLQJ�WKDW�³ERWK�WKH�ULJKW�WR�FRQWHVW�DQ�HOHFWLRQ�DQG�WKH�

DXWKRULW\� RI� FRXUWV� WR� KHDU� DQG� GHWHUPLQH� DQ� HOHFWLRQ� FRQWHVW� DUH� SXUHO\� VWDWXWRU\�� DQG�� DEVHQW�

VWDWXWRU\�FRPSOLDQFH��FRXUWV�DUH�SRZHUOHVV�WR�HQWHUWDLQ�VXFK�SURFHHGLQJV�´����³>7@KH�OHJLVODWXUH�KDV�

VHW�VWULFW�SURFHGXUDO�UHTXLUHPHQWV�������LQ�DQ�HIIRUW�WR�JHW�HOHFWLRQ�FRQWHVWV�H[SHGLWLRXVO\�UHVROYHG�´��

2¶/RXJKOLQ�Y��2WLV������1�:��G���������0LQQ���������SHU�FXULDP����

)DLOXUH�WR�VWULFWO\�FRPSO\�ZLWK�WKHVH�SURFHGXUDO�UHTXLUHPHQWV�PXVW�UHVXOW�LQ�GLVPLVVDO�RI�WKH�

HQWLUH� FRQWHVW�� �6HH�� H�J���5DFKQHU� Y��*URZH�� ����1�:��G������ ������� �0LQQ��&W��$SS�� ������

�DIILUPLQJ�GLVWULFW�FRXUW¶V�GLVPLVVDO�RI�DQ�HOHFWLRQ�FRQWHVW�RQ�WKH�JURXQGV�WKDW�WKH�FRQWHVWDQW�IDLOHG�

WR�VHQG�WKH�QRWLFH�RI�FRQWHVW�YLD�FHUWLILHG�PDLO�WR�DOO�LQWHUHVWHG�SDUWLHV��LQ�DGGLWLRQ�WR�HIIHFWXDWLQJ�
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SURSHU�SHUVRQDO�VHUYLFH��DV�UHTXLUHG�E\�VWDWXWH����6LJQLILFDQWO\��HYHQ�VXEVWDQWLDO�FRPSOLDQFH�ZLWK�

WKH�VWDWXWRU\�UHTXLUHPHQWV�LV�LQVXIILFLHQW��DOO�UHTXLUHPHQWV�PXVW�EH�FRPSOHWHO\�VDWLVILHG�WR�LQYRNH�

MXULVGLFWLRQ���2¶/RXJKOLQ������1�:��G�DW��������UHMHFWLQJ�WKH�DUJXPHQW�WKDW�VXEVWDQWLDO�FRPSOLDQFH�

ZLWK�WKH�QRWLFH�UHTXLUHPHQW�ZDV�DGHTXDWH�WR�FRQIHU�MXULVGLFWLRQ���

0LQQHVRWD� ODZ� SUHVFULEHV� WKDW� FRQWHVWV� IRU� ³VWDWHZLGH� RIILFH´�PXVW� EH� ILOHG� LQ�5DPVH\�

&RXQW\���0LQQ��6WDW�������������VXEG������7KH�WHUP�³VWDWHZLGH�RIILFH�´�KRZHYHU��GRHV�QRW�LQFOXGH�

VHDWV�IRU� WKH�8�6��+RXVH�RI�5HSUHVHQWDWLYHV���6HH�LG������������VXEG������³)RU�FRQWHVWV�UHODWLQJ�WR�

DQ\�RWKHU�RIILFH��WKH�FRQWHVWDQW�VKDOO�ILOH�WKH�QRWLFH�RI�FRQWHVW�������LQ�WKH�FRXQW\�ZKHUH�WKH�FRQWHVWHH�

UHVLGHV�´��,G�������������VXEG������$FFRUGLQJO\��EHFDXVH�WKHVH�FRQWHVWV�UHODWH�WR�HOHFWLRQV�IRU�WKH�

8�6��+RXVH�RI�5HSUHVHQWDWLYHV��&RQWHVWDQWV�ZHUH� UHTXLUHG� WR� ILOH� HDFK�FRQWHVW� LQ� WKH�FRXQW\� LQ�

ZKLFK�WKH�UHVSHFWLYH�&RQWHVWHH�UHVLGHV²LQ�'DNRWD�&RXQW\�IRU�&RQWHVWHH�&UDLJ��DQG�LQ�+HQQHSLQ�

&RXQW\�IRU�&RQWHVWHHV�3KLOOLSV�DQG�2PDU���&RQWHVWDQWV¶�IDLOXUH�WR�GR�VR�PDQGDWHV�GLVPLVVDO�RI�WKH�

FRQWHVWV�UHODWLQJ�WR�WKHVH�WKUHH�&RQWHVWHHV���6HH�/HEHQV������1�:��G�DW������

&RQWHVWDQWV¶�(OLJLELOLW\�WR�9RWH�LQ�&RQWHVWHG�(OHFWLRQV��

0LQQHVRWD� ODZ�SHUPLWV� RQO\� ³HOLJLEOH� YRWHU>V@´�DQG� ³FDQGLGDWH>V@´� WR� DVVHUW� DQ� HOHFWLRQ�

FRQWHVW���0LQQ��6WDW������������VXEG������$�YRWHU�PD\�DVVHUW�DQ�HOHFWLRQ�FRQWHVW�RQO\�DV�WR�HOHFWLRQV�

LQ�ZKLFK�³WKH�YRWHU�KDG�WKH�ULJKW�WR�YRWH�´��,G���1RQH�RI�&RQWHVWDQWV�DOOHJH�WKH\�ZHUH�D�FDQGLGDWH�LQ�

WKH� HOHFWLRQ� IRU�0LQQHVRWD¶V�6HFRQG�� 7KLUG�� )RXUWK�� RU� )LIWK�&RQJUHVVLRQDO� 'LVWULFWV�� � 7KH� RQO\�

LQIRUPDWLRQ�&RQWHVWDQWV�SURYLGHG�LQ�WKHLU�QRWLFHV�ZDV�WKDW�HDFK�RI�WKHP�³LV�DQ�HOLJLEOH�0LQQHVRWD�

YRWHU�´��1RQH�LQGLFDWHG�ZKHWKHU�WKH\�ZHUH�HOLJLEOH�WR�YRWH�LQ�WKH�VSHFLILF�HOHFWLRQ�EHLQJ�FRQWHVWHG���

%\�IDLOLQJ�WR�LQGLFDWH�ZKHUH�&RQWHVWDQWV�OLYH�RU�WKDW�WKH\�ZHUH�HOLJLEOH�WR�YRWH�LQ�WKLV�\HDU¶V�HOHFWLRQ�

IRU� D� VSHFLILF� 0LQQHVRWD� FRQJUHVVLRQDO� GLVWULFW�� WKH� QRWLFHV� RI� FRQWHVW� IDLO� WR� GHPRQVWUDWH�

&RQWHVWDQWV¶� DELOLW\� WR� SXUVXH� WKHVH� HOHFWLRQ� FRQWHVWV�� WKHUHE\� GLYHVWLQJ� WKLV� &RXUW� RI� LWV�
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MXULVGLFWLRQ��

1RWLFH�RI�&RQWHVW�1RW�7LPHO\�6HUYHG�

$V�SUHYLRXVO\� QRWHG�� ³>E@HFDXVH� WKH� ULJKW� WR� FRQWHVW� DQ� HOHFWLRQ� LV� SXUHO\� VWDWXWRU\�� WKH�

SURYLVLRQV�RI� WKH� VWDWXWH� UHODWLQJ� WR� WKH� ILOLQJ� DQG� VHUYLQJ�RI�QRWLFH�RI� FRQWHVW�PXVW�EH� VWULFWO\�

IROORZHG�LI�WKH�FRXUW�LV�WR�DFTXLUH�MXULVGLFWLRQ�´��/HEHQV������1�:��G�DW�������7KH�VWDWXWH�GLFWDWHV�

WKDW�HOHFWLRQ�FRQWHVWDQWV�PXVW�VHUYH�DQG�ILOH�WKHLU�QRWLFH�³ZLWKLQ�VHYHQ�GD\V�DIWHU�WKH�FDQYDVV�LV�

FRPSOHWHG�´��0LQQ��6WDW�������������VXEG������6HUYLFH�RI�HOHFWLRQ�FRQWHVWV�LV�JRYHUQHG�E\�5XOH���RI�

WKH�0LQQHVRWD�5XOHV�RI�&LYLO�3URFHGXUH���6HH�LG���³6HUYLFH�RI�D�QRWLFH�RI�FRQWHVW�PXVW�EH�PDGH�LQ�

WKH�VDPH�PDQQHU�DV�WKH�VHUYLFH�RI�VXPPRQV�LQ�D�FLYLO�DFWLRQ�´����5XOH���UHTXLUHV�WKDW�LQGLYLGXDOV�

EH�VHUYHG�HLWKHU�³E\�GHOLYHULQJ�D�FRS\� WR� WKH� LQGLYLGXDO�SHUVRQDOO\�RU�E\� OHDYLQJ�D�FRS\�DW� WKH�

LQGLYLGXDO¶V�XVXDO�SODFH�RI�DERGH�ZLWK�VRPH�SHUVRQ�RI�VXLWDEOH�DJH�DQG�GLVFUHWLRQ�WKHQ�UHVLGLQJ�

WKHUHLQ�´��0LQQ��5��&LY��3�������D����³,I�SHUVRQDO�RU�VXEVWLWXWHG�VHUYLFH�RQ�WKH�FRQWHVWHH�FDQQRW�EH�

PDGH��DQ�DIILGDYLW�RI�WKH�DWWHPSW�E\�WKH�SHUVRQ�DWWHPSWLQJ�WR�PDNH�VHUYLFH�DQG�WKH�DIILGDYLW�RI�WKH�

SHUVRQ�ZKR� VHQW� D� FRS\�RI� WKH�QRWLFH� WR� WKH� FRQWHVWHH�E\� FHUWLILHG�PDLO� LV� VXIILFLHQW� WR� FRQIHU�

MXULVGLFWLRQ�XSRQ�WKH�FRXUW�WR�GHFLGH�WKH�FRQWHVW�´��0LQQ��6WDW�������������VXEG������6XFK�DIILGDYLWV��

KRZHYHU��³PXVW�EH�H[HFXWHG�DQG�ILOHG�EHIRUH�WKH�H[SLUDWLRQ´�RI�WKH�GHDGOLQH�IRU�VHUYLFH���3HDUVRQ�

Y��&KPLHOHZVNL������1�:��G�����������0LQQ��������� �-XVW�DV�³>S@HUVRQDO�RU�VXEVWLWXWHG�VHUYLFH�

PDGH�DIWHU�WKDW�WLPH�LV�RI�QR�HIIHFW�´�³>Q@HLWKHU�LV�DQ�DWWHPSWHG�VHUYLFH�E\�PDLO��ZKLFK�LV�D�VXEVWLWXWH�

IRU�SHUVRQDO�VHUYLFH��XQOHVV�DOO�WKH�SUHUHTXLVLWHV�RI�WKH�VWDWXWH�DUH�IXOO\�FRPSOHWHG�EHIRUH�H[SLUDWLRQ�

RI�WKH�VSHFLILHG�>�@�GD\�SHULRG�´��,G��DW������KROGLQJ�WKDW�MXULVGLFWLRQ�PXVW�EH�DFTXLUHG�ZLWKLQ�WKH�

VWDWXWRULO\�SUHVFULEHG�WLPH�IUDPH�RU�LW�LV�QRW�DFTXLUHG�DW�DOO����

7KH� FDQYDVV� LV� FRPSOHWHG� ZKHQ� DOO� SRVWHOHFWLRQ� UHYLHZV� �³3(5V´�� XQGHU� 0LQQ�� 6WDW��

��������� DUH� FRQFOXGHG�� ZKLFK� RFFXUV� RQFH� WKH� 6HFUHWDU\� RI� 6WDWH� UHSRUWV� WKH� UHVXOWV� RI� DOO�
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SRVWHOHFWLRQ�UHYLHZV�DW�WKH�PHHWLQJ�RI�WKH�6WDWH�&DQYDVVLQJ�%RDUG���,G������������VXEGV����������7KHUH�

LV�QR�GLVSXWH�WKDW� WKH�6WDWH�&DQYDVVLQJ�%RDUG�PHW�DQG�FRPSOHWHG�LWV�FDQYDVV�RQ�1RYHPEHU�����

�������7KHUHIRUH��&RQWHVWDQWV¶�GHDGOLQH�IRU�ILOLQJ�DQG�VHUYLQJ�WKH�QRWLFHV�RI�FRQWHVW�RQ�&RQWHVWHHV�

&UDLJ��0F&ROOXP��3KLOOLSV��DQG�2PDU�ZDV�VHYHQ�GD\V�DIWHU�1RYHPEHU���������²RQ�RU�EHIRUH�

'HFHPEHU�����������$JDLQ��LW�LV�XQGLVSXWHG�WKDW�&RQWHVWDQWV�IDLOHG�WR�ILOH�DQG�VHUYH�WKH�QRWLFHV�E\�

'HFHPEHU�����������$OWKRXJK�&RQWHVWDQWV�DUJXH�WKDW�WKH\�DWWHPSWHG�VHUYLFH��WKH\�IDLOHG�WR�DGGUHVV�

WKH� FRQFHUQV� WKLV� &RXUW� H[SUHVVHG� GXULQJ� WKH� KHDULQJ� DERXW� WKH� FRQWHQW� RI� WKH� DIILGDYLWV� RI�

DWWHPSWHG� VHUYLFH� DQG� WKHLU� IDLOXUH� WR� ILOH� WKH� DIILGDYLWV� E\� WKH� 'HFHPEHU� ��� ������ GHDGOLQH���

7KHUHIRUH�� &RQWHVWHHV� &UDLJ�� 0F&ROOXP�� 3KLOOLSV�� DQG� 2PDU� GLG� QRW� UHFHLYH� VHUYLFH� E\� WKH�

H[SLUDWLRQ� RI� WKH� VWDWXWRULO\� SUHVFULEHG� GHDGOLQH�� � &RQWHVWDQWV¶� IDLOXUH� WR� HIIHFWXDWH� VHUYLFH� E\�

'HFHPEHU����������UHTXLUHV�GLVPLVVDO�RI�WKHVH�FRQWHVWV���

$OOHJDWLRQV�)DFLDOO\�,QDGHTXDWH�

:KHQ�D�FRQWHVW�FKDOOHQJHV�WKH�RXWFRPH�RI�D�FRQJUHVVLRQDO�UDFH��³WKH�RQO\�TXHVWLRQ�WR�EH�

GHFLGHG�E\�WKH�FRXUW�LV�ZKLFK�SDUW\�WR�WKH�FRQWHVW�UHFHLYHG�WKH�KLJKHVW�QXPEHU�RI�YRWHV�OHJDOO\�

FDVW�´��0LQQ��6WDW�������������:KLOH�³>H@YLGHQFH�RQ�DQ\�RWKHU�SRLQWV�VSHFLILHG�LQ�WKH�QRWLFH�RI�

FRQWHVW��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKH�TXHVWLRQ�RI�������GHOLEHUDWH��VHULRXV��DQG�PDWHULDO�YLRODWLRQ�

RI�WKH�SURYLVLRQ�RI�WKH�0LQQHVRWD�(OHFWLRQ�/DZ��PXVW�EH�WDNHQ�DQG�SUHVHUYHG�E\�WKH�MXGJH�WU\LQJ�

WKH�FRQWHVW��������WKH�MXGJH�VKDOO�PDNH�QR�ILQGLQJV�RU�FRQFOXVLRQ�RQ�WKRVH�SRLQWV�´��,G���7KH�RQO\�

TXHVWLRQ�WKLV� &RXUW�PD\�DGMXGLFDWH�ZLWK�UHVSHFW�WR�WKHVH�FRQWHVWV�LV�ZKHWKHU�&RQWHVWHHV�&UDLJ��

3KLOOLSV�� 0F&ROOXP� DQG� 2PDU� UHFHLYHG� WKH�PRVW� OHJDO� YRWHV�� � $GGLWLRQDOO\�� ZKHQ� WKH� 6WDWH�

&DQYDVVLQJ�%RDUG�FHUWLILHG�WKHP�DV� WKH�ZLQQHUV�RI� WKHVH�HOHFWLRQV�� LW�FRQVWLWXWHG�³SULPD�IDFLH�

HYLGHQFH�WKDW�>WKH\@��WKH�FRQWHVWHH>V@��KD>YH@�EHHQ�HOHFWHG�WR�WKH�RIILFH�´�>DQG@�&RQWHVWDQWV�³EHDU>@�

WKH�EXUGHQ�RI�SURRI´�WR�³VKRZ�WKDW�WKH�%RDUG¶V�FHUWLILFDWLRQ�ZDV�LQ�HUURU�´��,Q�UH�&RQWHVW�RI�*HQ��
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(OHFWLRQ�+HOG�RQ�1RY����������IRU�3XUSRVH�RI�(OHFWLQJ�8�6��6HQDWRU�IURP�6WDWH�RI�0LQQ�������

1�:��G�����������0LQQ���������SHU�FXULDP���

,Q�HOHFWLRQ�FRQWHVW�FDVHV�XQGHU�6HFWLRQ������WKH�SOHDGLQJ�UHTXLUHPHQW�LV�MXULVGLFWLRQDO���,I�WKH�

QRWLFH�IDLOV�WR�DOOHJH�VXIILFLHQW�IDFWV�WKDW�&RQWHVWHHV�GLG�QRW�REWDLQ�WKH�PRVW�YDOLG�YRWHV��WKLV�&RXUW�

ODFNV�MXULVGLFWLRQ�DQG�LV��³SRZHUOHVV�WR�HQWHUWDLQ�VXFK�SURFHHGLQJV�´�&KULVWHQVRQ������1�:��G�DW�

�����7KH�IDFWXDO�DOOHJDWLRQV�FRQWDLQHG�LQ�&RQWHVWDQWV¶�QRWLFH��DFFHSWHG�DV�WUXH��IDLO�WR�LGHQWLI\�KRZ�

WKH�LUUHJXODULWLHV�DOOHJHG�ZRXOG�KDYH�DOWHUHG�WKH�UHVXOW�RI�DQ\�RI�WKH�HOHFWLRQV���9LRODWLQJ�D�UXOH�RU�

VWDWXWH�JRYHUQLQJ�WKH�FRQGXFW�RI�DQ�HOHFWLRQ��DQG�DVVXPLQJ�VXFK�YLRODWLRQ�LQ�IDFW�RFFXUUHG��³LV�QRW�

IDWDO�WR�WKH�HOHFWLRQ�LQ�WKH�DEVHQFH�RI�SURRI�WKDW�WKH�LUUHJXODULW\�DIIHFWHG� WKH� RXWFRPH�RU�ZDV� WKH�

SURGXFW�RI�IUDXG�RU�EDG�IDLWK�´��+DKQ�Y��*UDKDP������1�:��G�����������0LQQ����������

+HUH�� &RQWHVWDQWV� DOOHJH� WKDW� HUURUV� PD\� KDYH� RFFXUUHG� LQ� FRXQWLQJ� D� UHODWLYHO\� VPDOO�

QXPEHU�RI�EDOORWV��EXW�GR�QRW�DOOHJH�WKDW�WKH�LGHQWLILHG�HUURUV�ZRXOG�EH�HQRXJK�WR�UHYHUVH�&RQWHVWHH�

&UDLJ¶V�DOPRVW��������YRWH�YLFWRU\��&RQWHVWHH�3KLOOLSV¶V�PRUH�WKDQ��������YRWH�YLFWRU\��&RQWHVWHH�

0F&ROOXP¶V� PRUH� WKDQ� ��������YRWH� YLFWRU\�� DQG� &RQWHVWHH� 2PDU¶V� PRUH� WKDQ� ��������YRWH�

YLFWRU\�� �$GGLWLRQDOO\��DQG�IDWDO�WR�WKHVH�HOHFWLRQ�FRQWHVWV��LV�&RQWHVWDQWV¶�FRQFHVVLRQ�WKDW�WKHVH�

HOHFWLRQ�FRQWHVWV�DUH�³QRW�QHFHVVDULO\�DERXW�SDUWLFXODUO\�ZKR�ZRQ��´�EXW�UDWKHU�KRZ�WKH�6HFUHWDU\�

RI� 6WDWH� DQG� ORFDO� XQLWV� RI� JRYHUQPHQW� ZHQW� DERXW� LQ� SURFHVVLQJ� WKH� SRVWHOHFWLRQ� EDOORWV���

&RQWHVWDQWV¶� IDLOXUH� WR� SOHDG� WKH� QDUURZ� VXEVWDQWLYH� JURXQGV� IRU� MXULVGLFWLRQ� RYHU� WKHVH�

FRQJUHVVLRQDO�FRQWHVWV�VLPLODUO\�UHTXLUHV�GLVPLVVDO�RI�WKHVH�FRQWHVWV��

&21&/86,21�

%HFDXVH�WKH�6HFUHWDU\�RI�6WDWH�ZDV�QRW�D�FDQGLGDWH�ZKRVH�HOHFWLRQ�ZDV�EHLQJ�FRQWHVWHG��

WKLV�&RXUW�ODFNV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKHVH�FRQWHVWV�LQVRIDU�DV�WKH�6HFUHWDU\�LV�D�QDPHG�

������������������������������������������������������
��6WDWHPHQW�RI�&RQWHVWDQWV¶�FRXQVHO��6XVDQ�6KRJUHQ�6PLWK��(VT���GXULQJ�RUDO�DUJXPHQW�RQ�PRWLRQV�WR�GLVPLVV��
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FRQWHVWHH���7KHVH�HOHFWLRQ�FRQWHVWV�UHODWH�WR�HOHFWLRQV�IRU�WKH�8�6��+RXVH�RI�5HSUHVHQWDWLYHV��DQG�

DV�VXFK�&RQWHVWDQWV�ZHUH�UHTXLUHG� WR� ILOH� WKHVH�FRQWHVWV� LQ� WKH�FRXQW\�ZKHUH�&RQWHVWHHV� UHVLGH��

&RQWHVWHH�&UDLJ�UHVLGHV�LQ�'DNRWD�&RXQW\��DQG�&RQWHVWHHV�3KLOOLSV�DQG�2PDU�UHVLGH�LQ�+HQQHSLQ�

&RXQW\�� �5DPVH\�&RXQW\�'LVWULFW�&RXUW�ODFNV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKHVH�&RQWHVWHHV���

&RQWHVWDQWV�DOVR�IDLOHG�WR�LQGLFDWH�RQ�WKHLU�QRWLFHV�ZKHUH�WKH\�OLYH�RU�WKDW�WKH\�ZHUH�HOLJLEOH�WR�YRWH�

WKLV�\HDU�LQ�WKH�HOHFWLRQ�IRU�D�VSHFLILF�0LQQHVRWD�FRQJUHVVLRQDO�GLVWULFW��IDLOLQJ�WR�GHPRQVWUDWH�WKH\�

FDQ�SXUVXH�WKHVH�HOHFWLRQ�FRQWHVWV���&RQWHVWDQWV�IDLOHG�WR�ILOH�DQG�VHUYH�WKH�QRWLFHV�XSRQ�&RQWHVWHHV�

E\�WKH�VWDWXWRU\�GHDGOLQH�RI�'HFHPEHU�����������)LQDOO\��&RQWHVWDQWV�IDLOXUH�WR�LGHQWLI\�DQG�DOOHJH�

KRZ�WKH�DOOHJHG�LUUHJXODULWLHV�ZRXOG�KDYH�FKDQJHG� WKH�RXWFRPH�RI�DQ\�RI� WKH�HOHFWLRQ�FRQWHVWV�

UHTXLUHV�WKLV�&RXUW�WR�GLVPLVV�IRU�IDLOXUH�WR�VWDWH�D�FODLP�XSRQ�ZKLFK�UHOLHI�PD\�EH�JUDQWHG���)RU�DOO�

WKHVH� UHDVRQV�� &RQWHVWHHV¶� PRWLRQV� WR� GLVPLVV� DUH� JUDQWHG�� DQG� WKH� DERYH�FDSWLRQHG� HOHFWLRQ�

FRQWHVWV�DUH�GLVPLVVHG�ZLWK�SUHMXGLFH��

/&


